State of Utah v. Mark Gray : Brief of Respondent by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1987
State of Utah v. Mark Gray : Brief of Respondent
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Nathan Hult; attorney for appellant.
David L. Wilkinson; attorney general; Kimberly K. Hornak; assistant attorney general; attorneys for
respondent.
This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Respondent, Utah v. Gray, No. 870026 (Utah Court of Appeals, 1987).
https://digitalcommons.law.byu.edu/byu_ca1/313
IN THE UTAH COURT OF APPEALS LJ! 
STATE OF UTAH, » Case NO. 870026-CA 
Plaintiff-Respondent, : 
v. t Priority ho. 2 
NARK GRAY, t 
Defendant-Appellant, t 
i 
BRIEF OF RESPONDENT 
APPEAL FROM A CONVICTION OF BURGLAR^ OF A 
DWELLING, A SECOND DEGREE FELONY; THEFT OF AN 
OPERABLE MOTOR VEHICLE; A SECOND DEGREE 
FELONY; THEFT OF A FIREARM, A SECONp DEGREE 
FELONY; BURGLARY OF A DWELLING, A SECOND 
DEGREE FELONY; AND THEFT, A SECOND DEGREE 
FELONY, IN THE FIRST JUDICIAL DISTRICT COURT, 
IN AND FOR CACHE COUNTY, STATE OF UtAH, THE 
HONORABLE VENOY CHRISTOFFERSON, PRESIDING. 







DOCKET NO. ^ " T O z ^ / p - ^ 
DAVID L. WILKINSON 
Attorney General 
KIMBERL^ K. BORNAK 
Assistant Attorney General 
236 Staie Capitol 
Salt Lal^ e City, Utah 84114 
Attorneys for Respondent 
NATHAN HULT 
P.O. Box 171 
326 North 100 East 
Logan, Utah 64321 
Attorney for Appellant 
™ APR 2 3 1987 ^ 
COURT OF APPEALS 
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff-Respondent, 
v , 
MARK GRAY, * 
Defendant-Appellant. : 
Case NO. 870026-CA 
Priority No. 2 
BRIEF OF RESPONDENT 
APPEAL FROM A CONVICTION OF BURGLARY OF A 
DWELLING, A SECOND DEGREE FELONY; THEFT OF AN 
OPERABLE MOTOR VEHICLE; A SECOND DEGREE 
FELONY; THEFT OF A FIREARM, A SECOND DEGREE 
FELONY; BURGLARY OF A DWELLING, A SECOND 
DEGREE FELONY; AND THEFT, A SECOND DEGREE 
FELONY, IN THE FIRST JUDICIAL DISTRICT COURT, 
IN AND FOR CACHE COUNTY, STATE OF UTAH, THE 
HONORABLE VENOY CHRISTOFFERSON, PRESIDING. 
DAVID L. WILKINSON 
Attorney General 
KIMBERLY K. HORNAK 
Assistant Attorney General 
236 State Capitol 
Salt Lake City, Utah 84114 
Attorneys for Respondent 
NATHAN HULT 
P.O. Box 171 
326 North 100 East 
Logan, Utah 84321 
Attorney for Appellant 
TABLE OF CONTENTS 
Page 
TABLE OF AUTHORITIES ii 
STATEMENT OF ISSUE PRESENTED ON APPEAL iii 
STATEMENT OF THE CASE 1 
STATEMENT OF THE FACTS 1 
SUMMARY OF ARGUMENT 2 
ARGUMENT 
POINT I BECAUSE DEFENDANT HAS NEVER PRESENTED BIS 2 
CLAIM OF AN INVOLUNTARY GUILTY PLEA TO' 
THE TRIAL COURT, THIS COURT SHOULD NOT 




TABLE QF AUTHORITIES 
CASES CITEP 
Fick v. State. 388 So.2d 1352 (Fla. App. 1980) 3 
North Carolina v. Alford. 400 U.S. 25 (1970) 2 
State v. Bair. 197 Kan. 691, 421 P.2d 22 (1966) 3 
State v. Brakeman. 88 N.M. 153, 538 P.2d 795 (1975) 3 
cert, denied 540 P.2d 248 (1975) 
State v. Breckenridqe. 688 P.2d 440 (Utah 1983) 4 
State v. Mvers. 12 Ariz. App. 409, 471 P.2d 294 (1970)... 3 
State v. Steggell. 660 P.2d 252, (Utah 1983) 2 
Utah Code Ann. § 76-6-202 (1978), 1 
Utah Code Ann. S 76-6-404 (1978) 1 
Utah Code Ann. § 77-13-6 (1982) 4 
Utah R. Crim. P. 11(e)(4), Utah Code Ann 2 
S 77-35-ll(e)(4) (1982) 
Utah R. Crim. P. 24(c), Utah Code Ann 4 
S77-35-24(c) (1982) 
-ii-
STATEMENT OF ISSUE PRESENTED ON APPEAL 
1. Should this Court consider on appeal defendants 
claim that he is entitled to a reversal of his conviction because 
his guilty plea was involuntary when defendant failed to file a 
motion to withdraw his plea before the trial court? 
-iii-
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, t Case No. 870026-CA 
Plaintiff-Respondentf: 
v. i 
MARK GRAY, : Priority No. 2 
Defendant-Appellant, s 
BRIEF OF RESPONDENT 
STATEMENT QF THE CASE 
Defendant, Mark Gray, was charged with two counts of 
burglary of a dwelling, second degree felonies, in violation of 
Utah Code Ann. S 76-6-202 (1978), and three counts of theft, 
second degree felonies in violation of Utah Code Ann. S 76-6-404 
(1978). Defendant pleaded guilty to all counts on December 29, 
1986. On December 29, 1986 defendant was sentenced to five 
concurrent terms of one to fifteen years in the Utah State Prison 
(Tr. 9). 
STATEMENT OF THE FACTS 
After waiving a Preliminary Hearing, defendant was 
arraigned on December 29, 1986 and pleaded guilty to all charges 
against him. Defendant appeared with his counsel, Nathan Holt, 
his counsel at trial and on appeal. A copy of the information 
was given to defendant and read aloud by the Judge (Tr. 3). When 
asked by the court if defendant had made a determination of his 
plea defendant stated, "I didn't do it, but I'm pleading guilty," 
(Tr. 4). Defendant then indicated he understood the consequences 
of his plea (Tr. 5) , the penalty he could receive (Tr. 5), that 
he had the right to a jury trial, the right to remain silent, and 
the right to subpeona witnesses (Tr. 6)• Defendant further 
indicated no threats or promises had been made to him (Tr. 7). 
Defendant waived a pre-sentence report and the court sentenced 
him to one to fifteen years on all five counts to run 
concurrently. Defendant now challenges the entry of his guilty 
plea. 
SUMMARY Qf ftRgUMgNT 
Because defendant has not filed a motion*to withdraw 
his guilty plea before the trial court, this case is not properly 
before this Court. 
ARGUMENT 
PQXNT I 
BECAUSE DEFENDANT HAS NEVER PRESENTED HIS 
CLAIM OF AN INVOLUNTARY GUILTY PLEA TO THE 
TRIAL COURT, THIS COURT SHOULD NOT ADDRESS 
THE ISSUE FOR THE FIRST TIME ON APPEAL. 
Defendant claims that he did not knowingly and 
voluntarily enter his guilty plea because the record does not 
indicate that there is a factual basis for the plea as required 
by Utah R. Crim. P. 11(e)(4) (Utah Code Ann. S 77-35-11(e)(4) 
(1982)); and North Carolina v. Alford. 400 U.S. 25 (1970). 
Defendant raises this issue for the first time on appeal, having 
never made a motion before the trial court to withdraw his plea. 
This Court has repeatedly stated that, unless it is 
necessary to avoid manifest injustice, issues raised for the 
first time on appeal will not be considered. State v. Steggell, 
660 P.2d 252, 254 (Utah 1983). The absence of any attempt by 
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defendant to obtain a withdrawal of his plea in the trial court 
should preclude consideration of his involuntariness argument on 
appeal. 
•Issues concerning the voluntary nature or intelligent 
character of a plea must always be first presented to the trial 
court for relief on a motion to withdraw the plea and then an 
appeal taken to review an adverse ruling," Fick v« State, 388 
So.2d 1352 (Fla. App. 1980). See alSO State v. Brakeman, 88 
N.M. 153, 538 P.2d 795 (1975), cert, denied ^40 P.2d 248 (1975) 
(appellate court declined to review convictions when defendants 
never sought to withdraw their guilty pleas): State v. Myers, 12 
Ariz. App. 409, 471 P.2d 294 (1970) (court ruled that a defendant 
must first petition the trial court to set aside his plea before 
appealing the guilty plea); State v. Bair. 197 Kan. 691, 421 P.2d 
22 (1966) (appellate court refused to review defendant's guilty 
plea since defendant had an opportunity to fi^e a motion to 
withdraw his plea)• 
In the instant case the issue of whether defendants 
plea was voluntarily entered is not properly before this Court 
since defendant has failed to file a motion to withdraw his plea 
in the trial court. The trial court is clearly the best forum to 
initially decide this issue since the trial court is most 
familiar with the facts of the case. Further, the trial court 
should have the first opportunity to correct a guilty plea which 
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does not comply with constitutional standards. x 
In Utah a guilty plea may be withdrawn upon a showing 
of good cause and with leave of the court. Utah Code Ann. §77-
13-6 (1982). A motion to withdraw a guilty plea need not be made 
within a prescribed period of time. Contra Utah R. Crim. P. 
24(c) (Utah Code Ann. §77-35-24(c) (1982)), which provides that 
a motion for a new trial must be made within 10 days after 
imposition of sentence. 
Because §77-13-6 does not mandate that a motion to 
withdraw a guilty plea be made within a prescribed time limit, 
this Court's denial of defendant's appeal based on waiver would 
not leave defendant without any remedy. Defendant would still be 
free to file a motion to withdraw his guilty plea in the trial 
court. 
The State recognizes the Utah Supreme Court's decision 
in State v. Breckenridqe. 688 P.2d 440 (Utah 1983) wherein the 
Court stated that "Itlhe general rule that constitutional issues 
not raised at trial cannot be raised on appeal is excepted to 
when a person's liberty is at stake." Id, at 443. In 
Breckenridqe, however, the defendant had filed a motion to 
withdraw his guilty plea giving the trial court an opportunity to 
correct any errors made in taking the plea. The issue in 
Breckenridqe was whether the Supreme Court could consider an 
1 The State has reviewed the defendant's brief and the 
transcripts and recognizes that there may have been a procedural 
problem in the taking of the guilty plea, however any problem can 
be rectified by making a motion to withdraw before the trial 
court and giving that court the first opportunity to correct any 
error. 
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issue not raised at trial or on appeal* In the present case the 
issue is whether defendant should have moved to withdraw his 
plea thus exhausting all possible remedies before filing an 
appeal. Because defendant has not moved to withdraw his guilty 
plea giving the trial court an opportunity to correct any error, 
this case is not properly before this Court. 
CONCLUSION 
Based upon the foregoing, the State requests this Court 
to find that defendant still has a remedy available to him in the 
District Court and that his case is not properly before this 
Court. 
DATED this ^ S day of April, 1987. 
DAVID L. WILKINSON 
Attorney General 
KIMBERLY K. HORNAK 
Assistant Attorney General 
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